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Discrimination of mothers
Laurent Lehner

Gender Discrimination at the Workplace

Employers are facing an increasing number of discriminatory issues, with the gender 
pay gap only being the tip of the iceberg.

We will be exploring the newest developments at the workplace with regard to:

01

Equal pay
Marco Tesoro

02

#metoo
Sarah Baker

03



Discrimination 
of mothers at 
the workplace
Speaker:

Laurent Lehner 
Altenburger, Switzerland

01



Discrimination of mothers | swiss statutory law

Swiss code of obligations
(CO) 

Art. 336c
Protection against termination

After the probation period has 
expired, the employer may not 
terminate the employment 
relationship during the pregnancy of 
an employee and the sixteen weeks 
following the birth.



Discrimination of mothers | swiss statutory law

Swiss Gender Equality Act 
(GEA) 

Art. 3 
Prohibition of discrimination

Employees must not be discriminated 
against on the basis of their sex, 
whether directly or indirectly, including 
on the basis of their marital status, 
their family situation or, in the case of 
female employees, of pregnancy. This 
prohibition applies in particular to 
dismissal. 



Facts A

Discrimination of mothers | case law

- On April 2006, an employee was hired as 
assistant in the technical department of a real 
estate company. She held various position in 
the company, notably head of communication 
since September 18, 2015. According to an 
interim work certificate, the work of the 
employee, including that of communication 
manager, was of excellent quality.

- In October 2015, the employee informed her 
supervisor that she was pregnant since August 
2015.

- Following her maternity leave, the employee 
returned to work on September 19, 2016. On 
the same day, she was notified of the 
termination of her employment contract. 

- The employer motivated the employee’s 
termination by the fact that she had not 
performed well enough as head of the 
communications group in relation to what 
was expected of her.

TF 4A_59/2019, May 12, 2020
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1
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Facts B

Discrimination of mothers | case law

- On January 1st, 2017, an employee was hired 
as a care assistant. According to an interview 
report written at the end of the employee's 
probationary period (3 months), the employee 
had integrated well, worked thoroughly, and 
demonstrated good behavior toward 
residents and coworkers.

- On June 13, 2017, the employee announced 
her pregnancy.

- The first working days after the expiration of 
the maternity leave protection period, the 
employer terminated the employee’s 
employment contract. 

- The employer explained that the employee’s 
termination was related to her behavior 
toward the team, prior to her maternity leave, 
such as relational difficulties, susceptibility
and a tendency to want to impose 
her point of view.

TF 4A_537/2021, January 18, 2022
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Gender pay-gap is real. 
The question is: can you see it?



Gender pay-gap is real. 
The question is: can you see it?
- Gender pay gap equal to 17,7% in the private sector in Italy 

(Source: I.S.T.A.T. Report 18 March 2021 – Salaries FY 2018)
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There is no principle of ‘equal salary
treatment’ among colleagues, saved
the minimum wage
(Source: Court of Cassation 6030/1993)

Employers are free to grant higher
salary to certain employees only, for
any reason (except discriminatory
reasons).
(Source: Court of Cassation 6448/1994)
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complainant(s)

#metoo

confidentiality 
issues

investigative 
process

disciplinary 
sanctions

reputational 
issues

rights and obligations of 
employees

suspension

accused

witnesses

police action (in some 
circumstances)

There are a variety of employment law issues to consider when this sort of allegation is made by or 
against an employee:



Facts 

#metoo

- Your client, INT TECH, is an international 
technology company listed on the London 
Stock Exchange.

- The HRD (Liz) contacts you for advice. She 
has been approached by a member of the 
London sales team (Charlie) who is 
concerned about her colleague (Jo). 

- Jo is a junior member of the team and has only 
recently started her career at INT TECH.

- Charlie explained that Jo broke down in tears at 
her desk and when Charlie asked what was 
wrong she was reluctant to speak. 



Facts 

#metoo

- When pressed, Jo told Charlie that on the last 
night of the Sales Conference in New York last 
month, Jo was sitting on the sofa in the bar 
with Bob, a Sales Director from the Chicago 
team, and that he tried to kiss her and was 
asking her to go up to his room. Jo told 
Charlie she doesn’t remember much else, 
and she woke up in her own room. 

- Since then, Bob has been seconded to London. 
He has been sending Jo suggestive 
messages and keeps asking to meet up. 

- Jo doesn’t want to make a fuss and is worried 
about jeopardising her career but she feels 
uncomfortable.

- Liz mentions to you that she has heard 
rumours that Bob has been inappropriate
with other junior women, but no one has 
spoken out about it before. Bob is one of INT 
TECH’s top Sales Directors.

- Liz wants your advice on what to do.



Questions 

#metoo

- Jo doesn’t want to come forward – it is Charlie 
who has approached the HRD. What action 
would you advise Liz/Charlie to take next?

- Would you suspend Bob pending investigation?

- Who would carry out the investigation? Internal 
or external? Independence? 

- Who are your witnesses? Who else would you 
speak to?  

- Would you promise anyone (including Jo) 
confidentiality or anonymity in the investigation?

- At what stage would you interview Bob?

- Are there any aggravating factors? 



Other issues to consider 

#metoo

- Disciplinary hearing and possible sanctions. 
Fair process, range of reasonable responses. 

- Reputational issues to consider (Bob/other 
employees/Company) 

- Confidentiality clauses and NDAs

- UK – Board level issues, increased priority

- Regulatory issues

- ESG
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